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Abstract

All european countries that entered in European Union had problems about
juridical relationships, and expecially in order to adaptation at european
normative system. Albania formally obtained the status of candidate one year
ago. For this reason in a few years the Country will be a real member of E.U. :
so, it is compulsory to think about legal solutions to solve probable legal
conflicts, and to harmonize the albanian legislation at european law’s system.
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Introduction

The Republic of Albania officially obtained the status of “candidate” to entry in the
E.U.: just a year ago, on the 27th june of the last year 2014, in fact, the E.U. - after a
troubled iter - formally accepted the candidacy of the Country, from Tirana
governement. This appens after five years since the date of the spent time, after
becoming affective of the agreement of stabilization and association that appened on
the 1st April 2009, with which Albania had ratified the engagement already taken
during 2006.
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With the decisive entry of the ‘Eagle Country’ among the Community Countries that,
as we wish can be soon, it is easy foresee as inevitable a series of law’s problems to
harmonize and fit the only subjects and laws already controlled by the inside
legislation of Albania with the so called community derived right: this will happen
after the sostitutive power of the Union so happened before in the other States taking
part in the Union, and in Albania will be placed the judicial problem, relating to the
laws of E.U. inside the judicial Albania system.

In this way it will be useful to but above-mentioned questions to solve easily and
promptly the eventual contrast (of the future and very probabile) in controlled
subjects either from the inside system or community one.

By the way we have to observe preliminarly that Albania Republic began a process of
harmoniring for a long time with a European legislation: in fact there have been
published in the last decade, a series of important law reforms according to Europe.

For expository clarity and consideration said above, it seens necessary to speak about
c.d. general principles that regulate the relationships between the right of E.U. and the
right of the state - members of E.U.

Actually the relationship betwen the E.U. and the operative right in the state members,
that is the relationship between the laws of E.U., on one hand (either those in treatises
or those issued by the E.U.) and from the other hand, the single judicial problems of
the States that have joined the Union, provoked and provokes big discussions and
conflicting positions either in the academic doctrine or in the jurisprudence.

Actually in the international right the so-called dualistic approach (or better the
pluralistic one) is on the general principle of the clear separation of the inside the
national law system, in comparison with the international one: so you can’t determine
any form of hierarchy between the inside laws of the single state and the international
ones.

Therefore it is useful to observe the system, they, in reality differ either for the people
(having the inside right character interpersonal, and the right international character
inter-state) or regarding, obviously, the same sources. !

1Guizzi Vincenzo, Diritto dell’'Unione Europea - Quarta edizione, E.S.I., Napoli 2015-
p.14 and ss.

Itis, so, necessary first of all to explain (clarify) the hierarchical relationships that are
between these judicial systems (that are, under all the ways, real different systems
among them).

In particular, it is useful to define (determine) the existing relationships between the
national system of the single state-member on the supranational one of the E.U.
because it is clear in the right that is issued by the E.U., it belongs to the second

typology.

69



ISSN 2411-9563 (Print) European Journal of Social Science May - August 2015
ISSN 2312-8429 (Online) Education and Research Volume 2, Issue 1

It is konwn that with the joining to the institutional tratises of the E.U., the joined
countries accept “ipsofacts” a series of limitations of their own sovereignty (in
determined fields): with the conseguent transfer of the respective powers that
regulate (control) the same subjects for the community organitations (bodies).

There are lonely apparent problems in limitation of sovereigny.

In fact, as I said, overcome the problem so that to confer with the European laws, there
is evidentely the judicial real question of the relationship between the right that is
effective in the E.U. and the so called “inside” right (or that is effective in the single
state-member) also by the light of the different constituional system and of possible
conflicts in the subjects controlled by the different system: such a question is not
referable to the usual relationship between international right and the inside right;
even if it doesn’t mean that there is a pratical problem of adaptation of the Union right
to the inside right of the state-member.

However it is necessary to highlight since the beginning as this mechanism must
happen on various and different suppositions: in fact, while the relationship between
the internation system and the inside system is resolved with a coordination
relationship between two judicial system reciprocally indifferent that between the
judicial Union system and the state-member system is a relationship of integration, as
they are notin a mutual and equal relation, because the Union system aims to combine
in the inside system.

This tight mutual relation is strengthened also by the duty, for the state-members,
according to what is confirmed by the article 4 T.U.E., to adopt “all the measures of
general or particular character fit (suitable) to ensure the execution of the duties
deriving from the treatises or conseguent to the acts of the Union institution. They
refrain from any measure that risks to danger the achievement of the Union aims (c.d
duty of mutual collaboration.

The stated principle by the above art. 4 T.U.E rises from the conscionsness the Union
system, is not closed and self, sufficient system, but it needs, because it completely
realitas, of the integration of the state-member system.

The tight exesting integration between the European normative system and that is in
various state-members implies a coordination and a harmonitation that not always
are realized in the practice in fact there have often happened phenomenons among
the different arrangements contrast dictated by the different systems.

The solution of such conflicts, obviously, it is important in those ipothesis in which
the Union right establishes rights and duties for sigle citizens with an immediate
efficacy: one of the elements that charaterizes the relation between the Union right
and the inside right is, in fact, the community of the people because the consignees of
the European and national disposition coincide.

In these ipothesis the risen questions from a possible contrast are the following:
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1) to establish in the first moment disposition of the Union right must be
considered with direct efficacy;
2) to establish wich disposition must prevail in the conflictual situations.

Both the questions have been faced more than once by the justice of European Union,
that, through a contrast judicial interpretation , has confirmed two judicial principles
of great importance.

Beside, we must say that exist some general principles that regulate the subjects
founded on the so-called principle of “supporting” and proportionelity.

To harmonize the process of European law integration the state-members were
obliged to limit part of the mutual “sovereignity” giving the E.U. institutions the power
to adopt binding decisions for all the States and so recognizing the direct applicability
of the E.U. right inside the same state-members.

With the enlarging of the intervention sectors of the Union in fact we felt the necessity
to define the limits of the national and European skills.

So we have to trust in two regulating principles said above that is “supporting” and
“proportionality”.

They are confirmed by the article 5 of the T.U.E. and also by protocollo 2 (on the
application of the supporting and proportionality principles) attached to the text of
Lisbona.

According to the supporting principle, foreseen by the art. 5 to par. 5 of T.U.E., the
Union intervenes in those sector that aren’t of its skills only when its action is
considered more effective than the national one. Such intervention must be graded
for the reaching aim and not to go beyond that is tightly necessary (the
proportionality principle). 2

The supporting principle foreseen, instead, the decisions must be taken for the
citizens, leaving the power belonging to a superior level interests only of some
subjects that can’t be treated to an inferior level (local authorities).

The above principle must be put beside the poportionality principle (art. 5 T.U.E.) : it
foresees that the contest and the form of the Union action must be limited to what is
necessary to reach the aims of the tratises.

The supernational character of the E.U. implies the possibility to reach better results
and will phisiologically push to enlarge the exercised skills in common; even if there
is the opposition some State-members that are afraid to see “further limited” their
Own powers.

From here: the necessity to research new forms of different integration, expecially for
future members like Albanian Republic, that can enlarge actionfield of the European
Union, proteeting the sovereignity of the dissenting states, as well as the prediction of
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new law tools, that can permit to those last ones not to take part in the forms of
establishing cooperation (for example it's possible apply to the so called like
“derogation”). 3
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